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the ground of the divorce, o r  connivance in  inducing defendant to 
commit acts constituting such ground is obviously improper. 

Cooperation with the otlrcr side i11 fat ilitating proof of acts thereto- 
fore corn~r~itted tvithout sucll conniva~~ce is not neccssarily so, but 
~irherc involving a money payment ~vill be \lieured ~ ~ ~ t l i  suspicion and 
should be fully disclosed to the couit. 

T h e  rrlerc fact that the more affluent of the parties agrees to make 
a payment to the other on account of col~nsel fees a ~ i d  other expenses 
and a lump sun1 or  allo~vance is not i~uplcrper ~vllct-e this is likewise 
disclosed to the Court. 

As to tlie 1arv)er's duty not to adrise o~ s a n c t i o ~ ~  11is client's rnis- 
reprcseiitation of her bona fidc domicile in obtaining a "quickie" 
divorce in another state, see nr/))n, page 80. 

Canon 36, analogous and supplementary to Canon G. tlie decisions 
under ~vhicli also apply to cascs i ~ n d e r  Canon 36,'' pro~.ides: 

11 Ia~vyer should not accept en~ployment as an ;~tlvoc;~te in a l l y  matter 
upon the n ~ c r i ~ s  of which he has previo~tsly actecl i r ~  ;i jutlic in1 capacity. 

A lawyer, having once held public ofliicc or havillg bec11 in the ~>ul>lic 
ernploy, s11ouItl riot after his re~irement ;tcccpt employmcl~l in connection 
wit11 any matter wl~icli he has investigatccl 01. passcd uporr while in such 
office or employ. 

T h e  conscnt or request of t11c pitblic ril~thority is 11ot a justifica- 
tion." 

T h e  pllrase "in con~iection xvith any 111:1tter'' in t l ~ c  second para- 
grapli of Canon gfi was not, of corlrse, illtended to grcc:lude tllc legal 
acl~iscr of a govesnlllclit c lepnrr~~~ent  o ~ .  njicllt or a jtitlxc froni tlicrc- 
after, on l ~ i s  resigl~ation! taking cascs i ~ ~ v o l ~ , i n g  ally q ~ ~ r s t i o n s  of 1;11\7 

i n  connection wit11 ~vl~icll  11c f ~ a d  beetl c~~gagec l . '~  'l'llc purpose of 
tlle first provision is to p r e c l ~ ~ d e  a juclgc fro111 the]-cartel. ~)a,-ticipati~ig 
in  litig,.nt.ion tlic merits of ~i-l l icl~ Ile Ilas passed 011 1vIic11 a judgc ; I I I C ~  

tlii~s taking advantage oC tlic prestige \ v l ~ i c . l ~  this 1vo11lc1 gi r r  to his 
prcsclit o p i ~ ~ i o n  ar1c1 argtllrlcnt: ' b l s o  t l l ; l r  t l ~ c  p ~ ~ b l i c  c~iiployec's 

11 Scc . \ . R . A .  O p  35 (mrr estreinc case, see t l i s sc~~t irr~  ol>illiotl), 39. . [g,  7 1 ,  ;s, 10 .1 .  I ? &  

13.1, 135, l$i. ni~tl I ( )? .  

'I'lte ltrlglish Ortliunncc of 1280 forl~ntlc a judgc to try a caw if Irc hat1 been in i t  
while ;I[ t l ~ e  Imr: <:ollcn. 30 Lntv Q11;ll.t. 1 1 ~ ~ .  .ljr) (1914) .  

12 5.1'. Ciry 715;  see also sllf)rcr, p. I 2 0  r r .  1;. 

1 8  See Smith v. Ry Co.. 60 Iowa 515 (1883); also A~>I>.  A ,  288. 
14 "The principle :rrpplied in those Opinions (10, 30. 34, 77, r I R  8. 134) i~ that an 
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action, or  the judge's decision might otherwise be illflt~encecl or I,e 
thought to have been influenced, by the hope of later being cmployrd 
privately to uphold or to upset xvhat lle had done or de~ i r l ec l .~~I - l c  
should avoid even thc appearance of evil.'"n the second par;~g-apl~ 

-. the words "any matter" apparently mean "any controversy" or "ill- 

volving the same Iacts" '? as tliey more clenrly do in t l ~ e  first pnra- 
graph.lT11e duty of one ~vliilc i n  public oficc to rcfrnin fronl 1.c.p- 
resetlting persons involved in mat-tcrs ~ v i t l ~ i n  t l ~ c  scoj)c oU his d~~t ic*s  

; is not specifically c:or~ci-cd by Canon 36, but obvic~usly col~lcs n. i t l~it~ 
its spirit.19 Sl~cll cases are covered by Canoil 6 (cor~llicting intc~.cst) 
and Carloll 11 (fid~~ciary rclation). 

One ~ v h o  has passed, as Master, on mattcrs concerning tlic validity 
.; of a patent, may not tlicrcnfter accept a retainer fro111 ally party 1.0 

the controversy in connecriori with the litigation in~.olving it.'o 
One wIio, as justice of the peace, fou~ici a Inall gr~iity of assault oli 

his rvifc, may not reprcsctlt llcr in a ciivorce action a9ninst I~i~ll." K o r  
may be rep-cscnt one in connection, civil or criminal, ~vit.11 an offc~ise 

-' . as to whicli lie I~as issucd a ~ v a r r a ~ l t . ~ ~  The  Rlichigan Coi~lmittcc llns 
helcl that a justice oT the pcace who perlor~ilecl a 111a1.1-iagc ceremony 
in connectioll 1vit11 which it rvas liis duty to make i~~vestijintio~i as to 
the status of tlic parties Inay not appeal- For one of tl~eni as ylai~itifl 11ro 

conlesso ill a cli\.orce action.'3 
T h e  Canou does not apply to a releree ~vlierc his prior connectio~~ 

rvith t l ~ c  matter n.as in  a purely ~llitiistcrial capncily, lie 111aking 1 1 0  

invesligatior~ and cxcrcising no judicial f ~ ~ ~ ~ c t i o n s . ~ ~  

Dr-1.y Nor TO DISCLOSE CONFIDENTIAT. Coht X~UNICATIUNS * / 
Cn71olt 3 7 .  Coirfirlet~ces of n Clicut.=6 It  is thc duty of a la~vyer to pl-esc1.v~ 

,' liis clicnt's conficlences. This cluty oil t1:tsts the Ia~vyer's enrploy~i~e~lt, alicl 

extends as ~vell to liis c~nplo).ccs; and ncitllcr of then1 sllould accept cln- 

- attorrley Ilolcling public oficc sl~ould nvoitl all co~~tluct wllicll lnigltt lcad the lapt~~an . to collcl11tlc that tllc attortley is utilizing his pul~lic position to fttrthcr his p~ofrssici~lnl 
: success or personal intcrcsts." A.U.:\. 01% 19:. 

As to t l ~ c  use by Inlv).crs, profcssionnlly, of tlrcir politicnl inlluerlcc, scc 3.5 L;t\v Notes 

d i n g .  and llot mel.ely s(1111c 

N.Y. City ;jg: sec, hou.ever. N.Y. City 79. 
2 1  hlich. St .  -2 \licli. 9;. Cf. hlo. $4 .lild 66. 23  hlitll. 7s. 

N.S. (:olliit) 226. 

2.' TIle C::I~IOII, ns ndo1,tcd ill 19eS. was :rlnendcd ill  1937 11y in:.crtill;; Ll:c li1.s~ scnfcl1:c; 



knolvledgc of her repeated statements to him directly negativing the 
son's ~laim.~"Iere as the lawyer for the deceased he ou~ecl it to Iier 
io  protect her good name, and as trustee of the fund he was obliged 
to scc that i t  went to  he rightful owners. 

TVhen a lawyer-client testifies in a disciplinary proceeding as to the 
ad\ ice given him by anothei lawyer, the latter is free to testify as to 
 that advice he actually gavc. By testifying the client waived tlie 
psi\ ilege.84 

Tlrhere a client introduced a .rvomali to his lawyer for legal advice 
and service, who later indicated lier intention to marry such client, 
the lawyer is bound to advise her of karious prior scxual offenses on 
tllc client's part.3" 

T h e  duty is not owed to one who procurcd advice from misrepre- 
scarlting his identity; SR o r  xvhcre the information was obtained by 
thc lawyer in a capacity other than legal adviser.37 

.I communication rllust be regarded as confidential where it pos- 
sibly is so, although i t  is not entiiely clcar that the relations exist.SR 
T11e mere fact that advice is given ~vithout charge thcrefor does not 
rlrtllify the p r i ~ i l e g e , ~ ~  nor does the fact that the lawyer docs not take 
tlic* 

'.An attorney cannot destroy Itis client's privilege by llis construc- 
tion or conclusion that his client was acting as agent for anotllel. T h e  

crning intelltion to determine the character in which a client 
spc.aks is a clicrlt's intent, not the attorney's construcliorl, especially 
in case of conflict between thern. T h e  corlfidential character of com- 

::: N.Y. City 236. Tlte Co~nmittcc hcrc said: "In the o p i ~ ~ i o n  of the Conimittce the 
Inrc!.cr should not attcrnpt to deprive any person [here the rightful heirs] rightfully 
entitled by law: his fiduciary rcl;~tions continue, and 11e should not attcrnpt I,y any 
conccalment to defeat thc o p c r a t i o ~ ~  of law." 

z a  Tcsas 9. 
3.; S . Y .  County 270. His introducing her rsoultl apparently rvaive the confitlence. He 

s11rt11ltl retire fro111 iur~l rer  cmploylnent I)y hcr. See as to this rase, supra, p. g j  n. 10. 

3c \Iich. I 16. 
3 7  :\pp. A. 309; N.Y. County 154 (as x~~ernl)cr of Draft I%oartl). 
3 8  See hficl~.  118. and cf. N.Y. City 308. As to a comtnunication to a law stutlcnt, not yet 

atlnlittcd 1,11t mnde to him as legal adviscr, see cases cited 1)s Costigan. C ~ S C  nook, p. 142. 

'I 'hr Nc~v York County Colnrnittee hcld it irnpropcr for a Iarvycr r\*ho, prior to his atl. 
~ni.;rion to the Inr,  had bccn a clerk for a larvycr. to defend a clicnt against !\,horn his 
employer acquired a claim for fees carned whilc the clerk was in the lalryer's ofice. 
K.1'. County I I .  In .\,lurt.ay v. Lizottc. 31 K . I .  gog ( ~ g ~ n ) ,  a larcycr was silspet~ded for a ).ear 
for cngaging an  investigator r\*liom lle krlerc had p~.cvio~~sly Ixcn en~ploycd by the otticr 
sirlc. 

:::* A.D.A. Op. ~ 1 6 .  
4 0  S.Y. City 671: scc "rticlcs in n. I .  1'. 5oG of Ararrt's Case nook. 

THE L.AIVI'ER'S OBLIGATIONS TO CIIS CLIENT 
I '35 

mullications is not to be determined by an attorney's conclusion that 
tlie represclitatiol~ of olle client is dolninnnt and the rnatter oE real 
irnport;ince and that of the otllcr subordil~ate. Tlie oblig;ltio~is or 
conficlcnccs may not be limited by comparisons of dcgrees of itnpor- 
tance." 

T h e  duty is not released by non-payment of the larvyer's lees, ex- 
cept insofar ;IS tlie lawyer's testimony Inay be clcal-ly nctcssary to es- 
tablish his right i l i e r e t ~ . ~ ~  - 

Tlie rule applics only where the coln~nunications by the client wel-c 
made under circulnstanccs clcarly indicating that thcy were illtentled 
to IIC ~ o n f i d c n t i a l . ~ ~  'Thus, the rulc docs riot apply whel-c tllc con-  
rnlinicatioll \\!as rnade in the presence of thc o t l~er  party to t l ~ c  case; '4 

nor where it was not made to the lawyer in thc capacity of a legal ad- 

TVliere tlie conilni~nicatioli was mncle in tlic pl.cscncc of a tllird 
party, iF sucll party was present as a ~ ~ i t n c s s , ~ Q l ~ e  rule does not ap- 
ply,47 but it ~\.ollld apply if tllc t11il.d party was prcscllt in sucli capacity 
as to 1x2 idelltilied with the clicrlt: for exalnplc, where tlie mother48 
or a friend " of t l ~ c  clicrit accol~ipanied tlic clicl~t LO tllc la~vycr, seek- 
ing his advice. 

Tlie privilege is not n ~ ~ l l i f i e d  1)): the fact tll;lt tlie cil.cu~listnnccs to 
be tliscloscd arc part of a public record." or tllat tlicrc are otllcr a\.aiJ- 
able sources for suc:l1 infornlation,' or by tllc Fact thni tllc la~vycr re- 
ccivcd tlic snrllc i~l for~i ia t io~l  from other sourc.es.' 

T\'here the cluestion inr.oltrcs the procluctio~l o l  clocurnenis, it is 
tlot thc docttlilcnt t l~a t  is privileged. "It is ~nevcly r l~c  possession of i l ~ c  

attorney that is protected." " 
A ba~ikrupt Iau-yer must aclvisc his assignees of tlle nature ancl 

extent of tlie scrvices rcndercd to each clicnt ~vliose account is as- 

4 1  K.Y.  Ci ty  h13. 4':\.11..\. Op. 250, p. sol:  2nd scc X.Y. City loS. 
4 3  I\:ig~l~ol.c., I<~.idct~cc.  SCCS. 2~31 1-16. 
4 4  Dollcny v. Lac). 168 N.Y. 213, 223 (1901); Vcr Uryck v. I.ul)y. ( i j  Cal. Alq3.2~1 8.1:. 

844 (1943). 
4 5  hl icl~. I I 6. 4 0  hIitrhcll v. l'orvnc, 31 Cal. .\pp.cd, 259. 265 (1999). 
47 I)ohcll) V. I.acy, 168 N.Y. 213. T 2 3  (1901). 
4sU~rvcrs v. Stntc of Ohio. 29 Ohlo St. 5.12. 546 (IS@). 
49 N.Y. City .1z), "even thol~gh. I~ccausc of the prcscncc of a third person, it il~ny not I)e ' a so-callctl pt.ivilegcd co~~ l rnu~~ i ra t ion . "  Ilut scc Packer v. Ral)crport, 88 N.Y.S.?tl 118, I 19  

: (19.13): In rc D o o ~ ~ c ,  R?I:, 944 (1S97). 
50 hlich. 4 5 :  al~tl  scc N.Y. C ~ t y  $39, I%-138, R-117; , I p p  ,I, ' 93 .  
1 S . Y .  County 401: N.Y. City l3.138; and cf. N.Y. Co1111ty 157. 
2 N.Y. (:ot~nty 1,:,7; X.S. City ;4g. 
3 Shirns. J.. i r ~  Liggrtt v. Glcnn. 51  Fcd. 981, 396 (1892). 



ployment which involves or niay involve the disclosure 01. use of tliese 
confidences, either for the private arlvatitage of the lawyer or his eniployees 
o r  to the disadvantage of tlic client, without his knowledge and consent, 
ancl even though there are otlier availal~le sources of such infortnation. A 
lalvyer should not continue cinploylltent u~lien he tliscovers that this ob- 
ligation prevents thc perforniance of his full duty to liis Ioi-lrier or to liis 
new client. 

If a lawyer is accused by his client, lic is not prcclrttled from disclosing 
the trritIl in respect to thc accrrsation. The  ar~no~rnccd interition of a client 
to cornmit a crime is not incluclcd rvitllin the conficlences ~vliich 11e is 
bo~ltid to respect. He may properly ~nnlce suc:l~ tlisclosr~res as 111:ry bc neces- 
sary to prevent thc act or plmtcct tllose ;1gainst ~r l ioln it is tlireatencd. 

T l ic  rule  oC this Canon, that  co~~fi t lcnt ia l  con i i i~~~n ica t i ons  by o r  on 
I~eliall  of a clicnt may liot b e  disclosecl ,vi~l~otlt .  liis consent. lias l o r ~ g  
becn a ru lc  of tlie co rn~non  l a i i ~ , ? ~  and is in  many jur isdi~t ions tlie sub- 
ject o l  statute. As sucli, i t 5  application is trsually a question of Ialv 
r a t l ~ c r  than oC etliics.?' J t  is tlierefoi-e deetrled superlluous here to d o  
m o r e  than refer to tltc decisions of the varior~s ethics corn l~~i t tees  on 
tlie rule a n d  tlic qualiGc;~tions thcreol. 

Puri)o.~e of the Rule 

oc ' raft:  T h e  purpose of the  rirlc was tIlus stated by Jud, 

I have recently heard iIJ1 arr.?ignment or our present judicial systc~rl in the 
trial 01 c;tuses by a prorriincnt, able a11t1 es1)criencctl ~iieniber of tlie Ros- 
ton 13ar. . . . I-Ic feels tliat tlie procedure I I ~ W  in vogue ai~thorizes nncl i n  
fact requires cortnscl to ~ \~ i thhold  facts iroln tlic court which ~roulcl Ilelp 
the cause of ji~stice if they were brought out 1,y ltis own statement. TI] 
rcn~etly this he suggests that all cor~~lsel shortlcl be compelled to disclose ally 

1,y iriscrting "or Inn) involvc" on linc 4 ,  a t ~ t l  by irrscrting "as Inn). IIC ncccss:ir)." ill Ll~c 
last  rcnlsncc. 

John I ~ I .  \Vigmore thus stntcs thc rule (i%id~lrc~ [3d cd.], SCCS. 2~90-230~~): "I\'lrcrc 
Icgal atl\.icc o f  any k i n d  is sotcght frorn a professional lcgal atlvisc~. in his cnpncity as 
strcll. tl~c com~nunicatiolrs rcla~itlg to tliar ~III.~?OSC. nlade in  confitlcr~cc 1)). tlic clicnt, arc 
a t  his insrance pcrrn:ir~cntly pi.otectcd from clisclostrrc 111' himself or by t l ~ c  lcg;~l adviser, 
cxrcl,t tllc protection IIC ~c-aivctl." 

Scc also A.13.A. 01' 2 5 0 .  : j r ic l  authorities citctl. 
As to ccrtain confirsion of tlruught i n  tllc Co~iirllittcc tiecisions I~ctr\.cctr Catrons G n n t l  

37 scc slrprrl, PI>. r 0 . c .  lo!). " 5 .  
I n  an at~t~ress bcforc tlic r i r l ~ ; r i c ~ n  I.;IW Institute in  1932, JU(I!:C Sarllucl ~c;rbul-y,  as 

a rcsirlt of lcis invcstigatiorl of grnlt i l l  New Yorl; City. recnrnn~cntlctl tha t  thc privilcgr 
Ilc rnatlc in :~ l )~~ l i c ; i l~ lc  to pt~l)lic olficials or  polirical otgnni7:ltiolls or  tllcir Icnrlcrs i r l  

rclatiorl t o  )ltil)lic concesqioris, pul~lic coutmcts or Llvors: 18 :\.11..\. Jocrt.. 371, 372 (ICJJ~?). 
zoX.I1..4. 01' 150: Holds~vortll. Ifisto,y o/ I.:irglish I.nrc:. \'I. 433. Tl~orn ton  says ( A l -  

torncys, scc. 9'1) t ha t  i t  rvas first applied in 1577 i n  Bcrti v. Lovclncc, Car)., 6 2 .  I t  was 
containcd, horvcvcr. in thc London Ordinance of 1~80:  srlprn, p. 15. 

2; .4.B.;\. 0 1 '  2.17; Cliiciigo 25. p. 60. 

facts com~littnicatccl to them by their clients which wottlrl require a deci- 
sion of tile case against the clients. . . . T o  require the counsel to disclose 
the confitlential comnrtrnications of his clicr~t to the very court ant1 jury 
~vhich are to pass on tlie issue ~vhich lie is making, woultl end forever the 
possibility of ally usefttl relation be~wecn lawyer ; ~ n d  clie~rt. Kt is essenti;tI 
for tlie proper ~~rcsentation of the client's carrse that lie sl~oultl be ;tble t c j  
talk freely ~vitli  his counseI witI~out fear of disclosttre. . . . TIle u s e f ~ ~ l  
function of larvyers is not otlly to cou(luct 1itig;ltioll. hut to avoid it. ~vllerc 
possible, by atlvising settletrient or  ~~~ilhliolcling srrit. T'l~rrs, ;lriy rttlc that 
interfered ivith tlie cornplete tlisclosure of the client's illit~ost t l to~t~ltts on 
the issue he presents ~voultl sel-iously obstruct tlie peacc t l t n t  is gainect for 
society by tlie cot~ll)romises which tlie coitnsel is able to :1dvisc.2S 

Scope of llte Rttle 

Of t l ~ c  (':anon the Al-ricrican Bar Association Committee said iii 
Opinion 2r+: 

\.\re tllir~k the Iatig~r;~ge of the cariori ~vhetein it states spctific applicntioti; 
of the ye~le~; i l  rule and of exceptioi~s tlieteto is not intc~~dccl to be all  i l l -  

clusivc; rather chat 11 was the prtt pose to state with pat ticulnl ity import;rnt 
app1ic;ltions ;uid exceptions, ; I I I ~  that it n,ts not intcntlerl to exclude othcl 
~vell-recogni7ed exceptions. i 

A 1alv):c:r reprcsctiting a c~orporat io~i  may and sliould disc-lose tct 
its directors defalcations by tlie nianngcr ~rh ic l l  tlic lalvycr Icai.ned 
about  ill coni~cc:tion ~ v i r l i  his reprcseritation o l  the corpora t io~l . '~  

"Since t l ~ e  pi.it.ilegc is for tlic protection of tlie clicnt's intccr.cst, Iir 
lnay waive the privilege d t ~ r i n g  his lil'c'tiliie, nnd, alter ltis dentll, hi: 
personal rcpreselitati\,e o r  heirs rnny tvnive the pl-i\,ilege." 30 

JVhcn a clicrlt becoitics nlentnlly i~lcbrnpete~i t ,  liis lalvyer ni;ry us<, 
conficletltinl con i~~~r ln i ca t i ons  i l l  Iialring him co~nniitted; 3 r , n ~ ~ c l  illay 
use thctn to picI.ent tlie looting of ltis dt-ceased cliet~t 's  state.^' Sirlli - 
larly, a lai\:yer n.ho Itoltls propcrty ill rrlist for a clierit, recently d c  
ceased, ~ i . l~ ic l i  ivill be  clairiicd 11y a boy (brouglit ttp 1)); tlte clicilt biit 
not  adoptcd) as an  illcgititnatc son, sl~oilltl ativise the Iieirs of Ilk 

2s \t7. H. '1':cft. Efhi(*s iir .Fr~virr (1915). I>['. 51-35 Sce "so Grecrror~glr v. C:rskell. 1 X I j I .  
& I(. 9%. 103 (1833). 

111 ..\.I).:\. Op. g i  tlrc C:otnrnittcc snitl: "'l'l~e ~c:tsuri for tile v~llc lies i n  the f :~c t  that  i. 
is csscntial t o  thc atlnrirlistl.atiorl ol justice that tllerr slrould Iic pcrfcrt frcctlorrr n! 
consitltatic)~~ I J ~  clierit wit11 attortley rvitliout ail!. a l~l irr l~cnsion of a corripellcd tfi.;clusitr~: 
11). tfie attor,nc). to tllc cletrinicrrt of tllc client." Scc :!Is0 A.B.A. Op. 23. 

29 r\.D.:\. Op. 202. 30.\.1$..4. Op. 91; see 3110 N.Y. <:icy 947. 
31 Y.Y. COIIII~!. SS.  .\s to ~ C ~ ~ ; ~ I I ~ C I I ~ ~ I ~  n in t t r rs  :IS ~ ~ ~ . i v i l c g ~ d ,  scc 1.1 .-\llrl. Cns. ( tgu$ :~  

601 11.; 2 2  .\)>:I. C ~ S .  I ! I I  2 :\ S:yl 11.; .I I : \ I ~ I I .  (::IS. I , ~ ! I I ~  C: 10;s 1 1 .  

32 S.1.. C i t y  B-16;. 



and coopcrate in collecting them. Siich information is not 
covered by the privilege.' 

Aj)i~lication of the Rule 

2 2  lawyer may not disclose his client's funds "r his rvhereabol~ts 
to thc client's creditors, or to a pnl~lic ofhcer,' or, aftcr the client re- 
tains another lawyer, disclose to tlie court the rnala fidcs of the resi- 
deticc of one cons~llting him as to a divorce,Qr statements by his 
client, a wile, as to the prior commission oE a crime by her Iinsband." 
Nor may lie disclose tlie name 01 liis client, the finder of a xvatch, even 
ivhere he is arrested for refusing to do so.I0 Nor may one ivho rep- 
resents a corporation from time to time disclose to it tlie fact, com- 
11111nicated to him in confidence by a friend a r ~ d  client, employed by 
it, that he had embezzled its funds." 

A rctired solicitor who has dralvll a \\-ill lor one ~ v h o  becomes of 
~lnsound mind may riot, at the request ot the testator's friends, turn 
the will over to the solicitor handling tlie family affairs; l 2  nor tnay a 
laivycr disclose tlic provisions of a i v i l l  wl~icll lic drexv for a tcstator 
not yet dcad.'" 

TYhere a lawyer, on tlie instr~lctjor~s o f  his clicllt alid liis injunction 
of secrecy, drciv an alteration to his  client.'^ u'ill appointing the law- 
yer's fat l~er as executor in place of a solicitur rvho had llitlicrto acted 
lor him, he was bound not to disclose t l~is to tlic other ~o l ic i to r . '~  

A prosecutor nlay nor use a pllonog-aph rccord ot  confidential cu111- 
munications betrvcen the defendant in cust.ody and his lawyer.15 

Because a laivyer referred a client to anotl~cr laivycr does not jus- 
tify the first laivyer in advising the second of property of tlic client, in 

4 A.R.A. Op. 15.1; N.Y. Ciry 480. 
6 A.1i.A. Op. 168, or to one clict~t the funds of another \\.I10 owes the first; N.Y. City 

98; sce also App. A. 3x0. 
a N.Y. City 107. 108. 
7 N.Y. City 241; N.Y. C o ~ ~ n t y  jo. See, howcrer, inlm, p. 137 n. 21. 
s A.D.A. o p .  268. n A.D. .~ .  OP. 27.1. 
localiforrlia Corn~nittee Q 24, 3 Cal. State Bnr JOIIT. (Ap i l .  1929) p. ZIG: Costigan's 

Case Book. p. 147. 
11 Clcvelancl Comnlittee, 25 Ohio Law Rcportcr ~ ( i g ;  bur scc :\.R.:i.  Op. 202. 

12 Op. of Collncil of the 1-arv Society, Lau;, Prctctice u t ~ d  Usogc of tlrc Legal Profession 

1 3  h l i h .  53. 
1 4  0 p .  of Council of the Law Soricty. Low, Pracfice and Usogc of !lie Leg01 ProJrss io~~ 

(1923). p. 312. 1172 Ur~ly 14, 1884) (He should hale asked the testator to have solneone 
clse know about it.) 
: 5 A.D.r\. Op. 150. 

TIlE I.I\IVYER'S OBI , IGA1~lONS 7.0 111s CLIENT '37 
violation of Canon 37,  hen the client relu~c.5 to pay t11c lax\-).el's j11st 
~ccs."' 

T h e  pllrcllasc of anothcr larvyer's practice. and gootl ~vill is likely 
to in~.ol\.c a violation o l  Canon 37.1i 

1Vhere when represcnting several partici1)ants in an nccitlellt a 
lawyer obtains from onc of tl~clil i ~ ~ f o u i i a t i o ~ i  ivllic11, l)y a sl~bseql~ellt 
decision, may scl -~~c to make others 01 tliost: rep~.esented liable, he 
s11o11ld rctire entirely from t . 1 ~  case.Is 

Altl1011gl1 Canon 37 cor~tains no specific cuception (.overing co~n- 
munit ntions u l ~ c ~ e  disc losllrc to the autllo~itics is esselitial to the 
public safcty, stlcl~ is ~lccessarily i~ii~.)lied. Accordingly, 1v11c:re a 1x1~- 
yer Iias confidential itifo~.~nation fro111 a Soreign go\.cr.llment n'itll 
ivliicl~ t l ~ c  Unitctl Statcs is at wlr, lie should re\,cal to the propcr au- 
thority the fact that Ile has i,ccei~.ed it, and al~itlc the latter's 
and Ile may tell of su111.cl.sive nctivitics 1)y his client, t l ~ c  colnmon dc- 
fense traliscenrling C:anon :37.?" 

.A 1:lrvyer ]nay disc:losc t l ~ c  iviiercnI)or~ts of n c:liel~t j t ~ r ~ ~ p i n ~  I1nil.21 
'I'he 1;livyc:r for an ac1l11inist1.atii.c I~ody may rcveal gross abttses l ~ y  it 
after Iiavirlg advised the liigl~est ollicials alltl refi~s;il by tl~ern t o  act, 
t l ~ e  laibyer ~1111s invoking public opir~ioll t o  I - C I I I C C ~ ~  tlic: situation.:' 

IIe Illay ;id\.isc the Intl~lst~.i;ll Conlmissiorl of t l ~ e  rlnt.111-e and cstent 
ol' injuries to the p l : ~ i ~ ~ t i f f  i l l  a case co~~cluctccl I)y I ~ i r r i ,  t l ~ e  plaintill 
I~aving falsely tcstifietl ;IS to ~IIcIII.':' 

A disclos~ll-e of co~lficlclltinl illlo1.1nation nlny bc n~ndc ivl~cre ncces- 
sary to prevent a co~itc~iiplatcd ci.i~~~e,'Qol- f ~ . a u c l . ~ ~  

Canon 2 9  is s11l)ject to Canon 37."' 1Vhe1.c a fraucl is possible but 

N.1'. Cit!. 682-(;. 1; . \ .H.: \ .  011. z(i6: Cllicago 32. 11. 72.  
I* S .S .  C:i~y 122. (:f. \lo. ?g. 19 X.S. ( : O I I I I ~ ~  I(;;, 168. 
20 l l i c l ~ .  ; I :  and cf. S.1'. Cir) .484 Clc\cl:~ntl 6/yj/.l.;. :111(1 \ l i ( l ~ .  88. 
" ;\.B ..I. 011. 195, :HK! scc 1,5(i; 1,111 sce 01' 23. X I I ( I  S.S. C ~ ~ I I I I ~  7(1; ;I[SO . T I I ~ ) Z I ,  1). 136 

n. 7 .  
2 2  N.Y. C O I I I I I ~  339. 23 Cl~ic:~go 2 7 .  111). 5$)-(io. 
24 A.I\.;\. 01' 15.73. "12; N.Y. ~:ollllt). 13: ' O . 4  tlielli W ~ I ( I  c011~11lls :111 ;Iltolllc). for aclvicc 

that  ill serve l l i l l l  i l l  lllc C ~ I I I I I I ~ F S ~ O I I  of :I fr:)i~d !\.ill II:IYC 110 1 1 ~ 2 1 1 1  1ru111 I I I C  I;Iw. l1c Illusr 
let the r r ~ ~ t l ~  Iic told." (::ll.tlozo, J . ,  i l l  Cla1.k v. U.S., 281) l1.S. I .  15 (193:):)). Scc IlicLs. C:asc 
liook. 1). n y l .  

2; S.1'. C:oullty S l :  see nlso hficl~. 2:: a ~ ~ c l  ;$I: scc also X.S. <:it!. ,184 (I>:ulkrt:~)r co~~c.c:~lirlg 
asscr); 11ut scc S . Y .  C ~ I \  915. 

'l'he State I1:11. of Citlitorni3 ~.eco~ull~en(lcd a tlerailctl 1 . ~ 1 ~  to tllc Suprcn~e C O I I I ~ ,  rvl~ich 
the court ditl not ntlopt. Scc I(; C::ll. L. Ilcv. .157. .19.1-q~. (1!)28).  . 

"CN.I'. ( :OI I I I~ )  253. : I I ILI  scc S .S .  C:V~IIII) .  I(SO. 



138 'THE LAWYEI<'S OBt.IG,ZTIONS '1'0 HIS CLIENT 

not  clear, the lawyer should ~vithdraw.~' A Iawycr s l ~ o ~ r l d  inform the 
srrrropte o l  the proposed concealrrle~lt by his client-cxectrtor of an 
existing grandcliild from ~vhonl his client proposes to abstract tlre es- 
tate; 'R but he may not tell his client's I l~~sband  of her plan to cut him 
o u t  of her will as to property in her nanle but the resrllt OF their joint 

I-Io~vever, one holding a former will oi' a wife ~ v h o  had ap-ecd 
to a rnutual disposition of property belonging to her and hcr deceased 
I~usband was held bound to disclose this when she tried to avoid her 
~ I ) I i ~ t i o n . ~ O  

A la~vyer may not inform the collector of a failure by his client to 
clisclose income," or of his client's address; 9 2  or reveal to tllc authori- 
ties that his client paid for a promise of preferential treatnlerlt after 
i~lduction.~" 

T h e  exception in the secolld paragraph of tile Canori relative to 
the announced intention oC his client to comirlit a crirne includes a 
1'1-;iud on othcrs but not a crime or fraucl which has been co~xlpletccl.~~ 
'The lawyer may make such disclosures as arc necessary to protect 
I~irnself against false accusations," or to protect his rights, inclutling 
reasonable compensation," "but rnay not in order to avoid being sent 
to jail by the j r~dge.~ '  He may not use co~lfidelltial i~ifortnation as to 
his client's funds to enable lliln to collect liis fee," but lnay usc in- 
formation not obtained fro111 the client,3B and in suing one client Tor 
a fee, lnay use non-confide~ltial information obtained from anothcr 
cl iel~t.~O 

Where a larvyer's clierlt has aided in the prosecution of chargcs 
apinst him, the lawyer may reveal s~lclr co~lfirlences as are niaterial 
to the p r o c e c ~ l i n g . ~ ~  

T h c  privilege is not binding ~vhci-e the clier~t eit1lc.r conspil-cs rzitli 

27 N.Y. County 2.59. 
28 N.Y. City I<-107, and see N.Y. City jo and 9.15, N.Y. County 84. 
3s N.Y. County 190. 30 N.Y. City 128. 
31 Clcrcland F. a11t1 see hlicl~. 88. 32 llich. 88. 
33 K.Y. C O L I I I ~ ~  169. 
34 ?\.IZ.A. Op. 2112; K.Y. County 253; t n ~ t  sce hlich. 21 .  

35 ..\.n.A. Op. 202; p. 408: N.Y. C O I I I I ~ ~  218. 
36 A.R.A. Op. 250; in N.Y. City 179, ho\\.ever, that Conl~nittec pcrtine1111y snit1 as tllc 

basis for its decisiur~: "It ~vould certair~ly offelld the sense of propriety if an  attorney 
\+.11o was retained in a matter which from its nature was higllly conlidcntial, shotlld. 
jn an action for the recovery of tiis Ices, give pul)licity to the very facts ~ ~ l ~ i c h  he was 
ernpl~yed to snppress." 

37 A p p  A, 312. 3s K.Y. Co~mty  44. 89 X.Y. C O L I I I L ~  196. 
t o  \Vash. I. 4 1  A.B.A. Op. 19. 

[ the la~vyrr or dcccircs I ~ i r n , ~ ~  or  falsely accuscs J ~ i r n , ~ ~  but is ,lot ful.- 
feited 111c1cly by the client's acting ill 1)ad laitll to I~is o ~ 1 1  c t c d ~ i o r ~ . ~ '  
0 1 1 ~  delamccl by a f o ~  lrlcr clicrlt rvholil Ire is suillfi l oi slnnclcl liiny, i l l  

, or-dcr to plotect his good narne, advisc other clicrlis in tlle sntrle tratlc 
i oI the t ~ u e  fa( tsSa5 

Before making a permissible clisclosr~rc he shot~ld, if possiI1Ie, notify 
Iris client of his iiltcntioll to do so atld give Ilini reaso~iaI~Ic 01'pol- 
tunity himself to clisclose the inforn~ation or to slroiv tllat the la~vyer '~ 
infor~natioil is incon-cct or 

I t  llas been held that damages may be collected by one irljulccl b) 
a gross breach of a lalvyer's duty not to divulge confidential commuili- 

Callon 3 1 provides: "No lau~yer is obliged to a( t eithel as atl\ iser 01 

advocate lor elery pelson who rnay wisll to 1)ccome Iiis clir11t. He has 
the riglit to decline cmployrncnt." 

Except where assigned by the court to defentl tlrose ~vllo caIrl1ot af- 
ford to pay c o ~ ~ n s e l , ' ~  the lawyer may cl~oose his o ~ r n  cascs ;111d 1'01- ;111y 

reason or  ~vicliout a reason nlay d c c l i ~ ~ e  ally e~li l~loy~trc~lt  \\.Ilicll [le 
does ]lot fancy. Such is not the case, hoitrcifcr, rritll rcgalxl to tllc i)al-- 
rister in England ~vho, in tlre nbscllce oC special circirlnstances. is 

apparently bound to accept any brief in the cotlrts i l l  rr11ich 11tr pro- 
fesses to practice, at a proper profcssio~i:rl fee.49 

A Inrrycr should not presume to urlclci.take 131-ofcssio~inl erl~ploy. 
ment I'or ~vll icl~ Ile is not reaso~lably cornpctellt but slloultl recorn- 
melrd or  at least associate a s ~ > ~ c i : i l i s t . ~ ~  

4 2  Stel)hcn. J., in (JIIPCII v. Cox, 1.1 (:).R.L). 153, 1liX ( IPR~) .  
43 N.Y. C O I I I I ~ ~  218. 4 4  K.)'. (:ity 1119. 
45 N.S. County 319: N.Y. City 33G. X.Y.  C:ity 1. 
(7 Tn!lor v. Dlacklo\\., 3 Ring. N.C. 23.5 (1836). 
4s Sce .cllprn. 1). 62. 1:vr ;I ~CIICI.:II  S ~ ; I ~ C I I I C I I ~  as to Ille ( I l l t y  10 011e \vl1011l the Ia~vycr 

bclicvcs guilty, see N.Y. City 253. 
49St:ltclnent of tllc Gel~eral Council (1933). p. ~ G I O ;  sce also E. S. Cos.Siilcloir, "?.Ile 

Right to Retain an ,\dvocntc." 29 I.aw hl:~g. k llev, .loti (1901). 
A not ~\.llolly convincing reason suggested for tlie E~~glisll rule by Judge Bnltlrvill 

("The Kerv :\merican Code of Legal Etllics," 8 Col. I .  Ilev. 5.11. 5.1.1-15 [lnoS]) is tha[ 
barristers ;Ire er~lploycd only by solicitul.~, ~ c h o  prcsun~ably Ilare satisfied tliclnselvcs 
that each case is a proper onc. 

50 IVarvellr. L ~ g a l  Ethics, p. 151; A.D.A. Op. 248. 



T h e  first sentence 01 Canon go is as follo~vs: "l 'he larvyer lrlllst dc- 
cline to conduct a civil cause or to make a deleilsc when convinced 
that it is intended n~crcly to harass or to injure the opposite party 01- 

to wol-k opprcssion or rvrong." 
H e  Irlay not bring s l i t  ill a distant co~ulty nie~ely in 01-der to harass 

t11c ~ l e b t o l - . ~ ~  

COJIL'LTAKCI: \2'ITII ACREERIENTS AND UNDERSTANI)ISC.S RIADE 
I N  TIIE COURSE OF CONL)UC.I.ING THE CASE 

\Vherc in olcicr to gain an adtantage for his clicr~t rhe la~vyer agrccs 
to zcc to i t  t l ~ a t  a c r e d i t ~ r  24 or a witness 2"s pnid out of tllc proceeds 
of a recovery, tlie lawyer may not, on the client's insistence, I-emit the 
full alnount of the recovery to thc clicrlt n-ithout making stlcll pay- 
Irlcnt. 

Chnon 4 I provides as follows: - - 
T\'hcn a lawyer tliscovers t11;~t sonic Crnutl or deception has been ~~rncticed, 
11.11ich has unjustly imposed upon tlle court or a ])arty, Ile sho111tl entlc;~vor 
to rectify it: a t  first by ntlvising his clier~t, and il his client rcf~lscs to forego 
the ;~tlva~~tage thus i~njl~stly g a i ~ ~ e d .  lie sho~tltl promptly i ~ ~ l o r m  the in- 
jttrcd person nr his co~ulsel, so t11:ct they Inay take nl)proy)r.iatc swps. 

I l e  may not pern~i t  a clicnt to be I-cim1111l-sed, as per agreement, 
a counsel fee greater than was actu;llly paid.'G 

TVllerc a larvycr learns t11;lt in  a scttlc:mc~~t sicpel-\'isccl by l1i111 1vhic11 
called For a conveyance by Iiis client free of e~~cumhl-ances, tdle client 
deliberately co~~ccalecl an unpaitl j)urclrase lnotlcy Irlortgage, the law- 
yer nlust. arlvise thc o t l~e r  party t11c1-eol despite the protest of his client 
and his new latvycr; Canon 37 cloes not nlodify Cali011 ;II iu this re- 

I ga rd .'? 
1~tThen lie learns that his client, an  e s c c ~ ~ t o r  I~olding a rvill l~arnilig 

) otllers :IS l)enrficiaric$. l~roposcs to concral the will and appropriate 

23 SCC nko srrl~ra. 11. 80 n,  10 a n d  pp. 37. 1.[;-~[8. 
2s K.Y. C:i~y 72:  scc also Disharv v. \Vacllcigl~. 15 A l > p  l l i v .  20.5 ( S . Y . ,  1897). 
z4  S.1'. County 3.1: and  cf. N.Y. City 54. 
2.. C.hica;;o 9. 1,. 19: scc also N.Y. C i t y  313. 
I G  S . Y .  (:ouilty 303. 27 Alich. j9. and  ci. X.S. County 21 j. 

/ THE LA~VYER'S OBLIDATIOKS 1.0 131s CLIFYT 
t 1.5'- 

1 the property. ilie lmvyer sllould advise the licirs and pe l - l~ap  t l i ,  
L prosec~~t ing a t to~.~lcy. '~  

Ho~\-c\.er, tlie mcrc: fact that a client. plaintiCl ill  nn nc:cirlen~ s~ t i .  
I 

on a good cause of action, has falscly claimed a scco~ld accirlent at :. 
later date a ~ ~ d  different place, docs not neccss;~l-ily rcc l~~ire  tile  la\.-^ 

: yer to refuse to b1.i11: t l ~ c  first suit if satisfied illat tllc fr;l~ld I I ~ S  bee;: 
r~ns~~ccessful  or a b a ~ ~ d o n e d .  alld tliat he can 11lai11tai11 t t ~ e  p~.opc- 
reIations with t l ~ e  client and the coul-t.'" 

1t7hen he learns that a client purcllasing mol-tgages at a disco1111 
has been receiving f ~ . o ~ n  t l ~ c  title conlpany, by a I'alse rcp~.esentatio~i. 
an allo~vance on account o l  lees in excess of tllosc actually paid, i l l :  

lawyer shoulcl endea\.or to clissuade t.11e client, and if tliis rails, I:. 

- refuse longer to sc.1-vc fti111.~~ 
. A lawyer T V I I O ,  i l l  an accident case, made, wit11 the client's apl)ro\.nj 

a n  agreement ~villl  llie v x a ~ r ~ i ~ l i t ~ g  doctor rvit~less, that ]I(: be paid 
specified aniount in tllc event oS rcco\.ery, is 1)1.oI'cssio11nlly rep].:: 
hensible in ~nak ing  settlement ~vi t l~ol i t  pro1,iding for tlle tloctot-':- 
fee.31 

IVhere a la~vyel c ~ ~ ~ p l o ) c d  n coui t rc.pol tcl ns a netcswl y pm t (- 

the p~esentation of Ilis c l i e ~ ~ t ' s  case, tlrc. I n ~ t ) e ~  ]nay not le~llit  t l ~  

funds collected to tlie clicnt, on tllc 1,ltter's dvll~,~nd,  ~ v ~ t l ~ o i l t  payin . 
the 1 euol te1 . 3 2  

I 

I A lalvycr Icarrling tllat a state acl~i~inistralive I)otly ~\:11ic:11 lic Iln:' 

relxesented llas comlrlittcxl and pcr~nittcd grave ~.ioIatiolls of tire Ia~c.- 
: nlay, after notice to the I~igl~est  aplxol)~.iate p~tblic oflicinls and I.(:- 

fusal by them LO take any action, al1c1 rcsignaiio~l I)y i I ~ e  lawyc~., pro[.- 
erly make public tllc facts ant1 i~~ \ .o l i c  clle p1-cssul.e o l  p ~ ~ b l i c  opini,:,. 
to remedy the a l j ~ ~ s e s . ~ ~  

T l ~ e  lawyer for a I~uslxlnd a ~ ~ c l  \\rife sl~o~clcl, clcsllitc l ~ e r  ol)jcctioi, 
advise I~is  rcl;ltii,cs, after his death, of 311 agrvcnlrllt 111;ltlc by Iler In- 
their be11efit.~~ 

As to t l ~ c  ilnpropricty of advising a client to coln1111111ic;1te clirectl- 
wit11 tlie otller sidc repl-csc~~ted by a In\v\er, sec i,llrn, pagc 2 0 1 .  

2s N.Y. County 84: see al.;~, N.)'. C i t y  27.1. 
I n  .\latter of Jlartlc11111~11ok. 135 :\PI>. L)i\.. (j3.l (t$)ny) (:~lfirl~tcd 193 N.1'. 539 [l!lI,l:  

the l a ~ r y e r  \ v h o  insistecl OII t h e  trut11 of his client's testirllony rvheri Ile Lt~erv i t  to I 
hlsc was tlislx~rred. 

29 N.Y. C O I I I I I ~  301. 30 N.Y. County 303. " Cl~icago g, p. 19: sce ; ~ l \ o  N.1'. <:it? 313. 
3 1  K.Y. C:otlnty 3": cf. S.1'. ( ' i t ?  54. 
5 3  X.1'. (:o1111ty 31;~). 3 4  X.1'. City 13-(io. 


